A 900 number is even more critical to its subscriber than an
800 number because the 900 number is typically the only way for the
900 subscriber’s customers to do business with, or to even be able
to contact, the 900 subscriber.

As stated previously, AT&T will only provide 900 billing
services if AT&T’s 900 transport services are used for the same 900
number. Upon termination of AT&T’s BSA by either party, upon
thirty days notice, with or without AT&T’s cause, AT&T also
terminates the “IP’'s” unigque 900 number(s). Thus, when a BSA 1is
terminated by either party, AT&T thereafter refuses to provide
tariffed transport services to the IP on the same 900 numbers on
which AT&T has terminated billing and collection services. At that
point in time, AT&T will only provide tariffed transport services
on different 900 numbers.

In short, AT&T will only continue to provide utility services
(i.e., tariffed transport services) to the IP, upon termination of
the IP’s BSA, if the IP gives up 1its very valuable asset, its
unique 900 telephone numbers.

After a BSA is signed with AT&T by a 900 IP and the 900 IP has
invested time and advertising in particular 900 numbers, the AT&T
900 IP cannot economically switch providers of its 900 billing
services, without losing its unigue 900 numbers, in which it has
typically invested significant sums in advertising (which in some
cases may amount to hundreds of thousands of dollars or more), and
which will continue to generate revenue from such 900 numbers for
vears to come without any additional advertising. Therefore, AT&T
is an essential service to its 900 IPs for its 900 numbers for

which there is no substitute. In this respect, AT&T has a monopoly
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and restrains trade.

Unlike AT&T’s monopoly leveraging with 800 numbers, which the
FCC concluded violated Section 201(b) of the Communications Act,
when AT&T terminates a subscriber’s 900 number it does not permit
the use of a referral number so the callers dialing the old 900
number would hear a recording informing them of the new 900 number.

See, 6 FCC Rcd. No. 21, p.5904, note 218. This very dramatic

difference between AT&T’'s practice of no referral service

whatsoever on AT&T’s terminated 900 numbers (compared to a referral

service on AT&T’s terminated 800 numbers) results in an almost

total monopoly leveraging of AT&T’s 900 billing services to the

great detriment of other third party 900 billing companies, and to

AT&T’'s 900 subscribers. This results in AT&T’s 900 billing

services, which have been detariffed by the FCC, being almost
totally immune to competition from third party 900 billing
services!

V.

AS LONG AS BILLING SERVICES FOR AN TP’S 900 NUMBERS ARE TIED TO
TARIFFED TRANSPORT SERVICES FOR THOSE 900 NUMBERS, AND UNTTIL 300

PORTABILITY IS FULLY IMPLEMENTED, THE FCC SHOULD REQUIRE AT&T'S
BILLING SERVICES TO BE TARIFFED BECAUSE THEY ARE SUBJECT TQ THE ACT
SINCE THEY ARE "IN CONNECTION WITH* AT&T’s 900 COMMUNICATIONS
SERVICES.

As long as AT&T is permitted to “tie” its 900 billing services
to its 900 transport services, both services should be tariffed.
Section 201(b) of the Federal Communication Act applies not

only to AT&T's 900 transport services to the IP (including the 900

numbers), but also to AT&T's services which are "for or 1in
connection with" such common <carrier’s 900 "communication
services." The remaining issue then, 1s whether under Section
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201(b), AT&T's 900 billing services to the IP, which are "tied" to

AT&T's tariffed transport services for the same 900 numbers, are

"for or 1in connection with such communications ({(i.e., AT&T’'s 900

transport) services" to the IP.

AT&T only offers 900 billing services to customers for whom

AT&T provides 900 transport services on the same 900 numbers; and

when AT&T ceases providing biling services for a particular 900

number, AT&T also ceases providing transport services for that 900

number. Therefore, since AT&T’s billing services for 900 numbers
are exclusively "tied" to AT&T’'s transport services for those same
900 numbers, "TAT&T's 900 billing services are “for or in connection
with such communications (i.e., AT&T’'s 900 transport) services”
pursuant to Section 201(b) of the Act.™ Because of AT&T’s “tying”
of their 900 tariffed transport services to their 900 billing
services, AT&T’'s 900 billing services cannot be considered to be

merely "incidental", as they were in the FCC’s Audio Communications

17Thus, all AT&T’s 900 BSA customers must use AT&T’s 900 transport services;
then if the BSA is terminated by either party, for any reascn whatsoever, AT&T’s 900
customer loses its unique %00 numbers. The practical effects are obvious. After
operations commence, the AT&T 900 IP cannot elect to use a competitive 900 billing
service without loging its 900 numbers, in which it has invested gsignificant monies
in promoticn, and which are typically the only practical way for the 900 IP’s
customers to do business with, or to even be able to contact, the IP. Therefore,
under paragraph 8.G. of the AT&T’'s BSA, the 900 1P must use AT&T’s 900 transport
services. If an JP uses AT&T’s 900 transport services, the TP must continue to use
AT&T’s 90Q billing services or logse its unigue 900 numbers. These are numbers in
which the IP typically will have invested substantial sume. Thus, the effect of
these provisions in AT&T's BSA are to "tie" AT&T's tariffed 500 Lransport services
Lo AT&T's 900 billing services, and to preveri the TP from utilizing billing
services of AT&T’'s competitors. AT&T’s "tie-in" s so complete that AT&T contends
Chat its 900 MultiQuest transport services and itg 900 MultiQuest billing services,
"constitute a single product”. See page 23, lines 16-17 of Exhibit A to the Kahn
Declaration accompanying David Kahn’'s September 11 1395 Comments on Telephone
Number Portability.

Bre it is determined that AT&T’c tied 900 pilling services are required to
be tariffed under the Federal Communications Act, and therefcre must be provided to
Che IP, then AT&T’'s anticompetitive and illegal BSA provision providing for the
Cermination of the IP’s 900 numbers upon Lermination >f AT&T's billing services 1is
a fortiori unenforceable because AT&T’s BSA cannot. and does not, overrule the
Federal Communications Act.
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decision.

Logically, the words “for or 1in connection with such
communication services" in Section 201 (b) of the Act must extend to
non-tariffed services, such as AT&T’s "tied" billing services for
the same 900 numbers; otherwise, they would be meaningless.

The Courts of Appeals that have reviewed the "in connection
with" language with respect to Section 152(b) (1) of the Act have
given that language its plain meaning and construed it broadly.
Thus, under the principle of parallel construction, the prohibition
against unjust and unreasonable "practices" etc. in Section 201 (b)
must similarly be construed to extend to [AT&T's] "tied" billing
services, which are provided "in connection with [AT&T’]
communications [i.e., 900 MultiQuest transport] services" under

Section 201 (b) of the Act. McDhonnell Douglas Corp. v. General Tel.

Co. Of Cal., 594 F.2d 720 (9th Cir. 1979), Cert. denied, 444 U.S.

839 (1979). See also People of the State of California v. FCC, 905

F.2d 1217 (9th Cir. 1990) and National Ass’'n of Regulatory Utility

Commissioners v. FCC, 880 F.2d 422 (D.C. Cir. 1989) which support
the proposition that AT&T’s "tied" 900 billing services are
provided "in connection with communications services" pursuant to
Section 201(b) of the Act.

It should be noted and emphasized that the D.C. and Ninth
Circuits have held billing and similar services to be "in
connection with" communication services without the inextricable

AT&T "tie-in" present in AT&T's 900 MultiQuest billing services.

A. The FCC Dial-It and Audio Communications Decisions Were
Based on the Fact that the 900 Carrier’s Billing and
Transport Services in Those Cases Were Not TInextricably
Tied Together, As They Are in AT&T’s 900 MultiQuest BSA.
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The critical fact here is that the FCC’s Dial-It holding, that
AT&T’'s billing and collection services are not subject to tariff,
was based on the factual foundation that AT&T’s 900 billing

services in that case were not tied to AT&T’'s 900 tariffed services

for the same 900 telephone numbers, as they are in AT&T’s 900

MultiQuest BSA. More specifically, once AT&T ceases billing and

collection services for an IP’s particular 900 MultiQuest number,

AT&T refuses to thereafter provide transport services to the IP for

that same 900 number.

In Dial-Tt, supra, the FCC stated in relevant part in

paragraph 25 at 3432:

"AT&T asserts that sponsor subscribers are not required to
take Premium Billing as a concomitant to tariffed Dial-It 900
services and indeed, tariffed service subscribers are not
‘entitled’ to receive Premium Billing service. Instead, they
are separate gervices." {Emphasis added.)

In fact, AT&T currently contends before the U.S. District
Court in Las Vegas (page 23, lines 16-17 of Exhibit A to the Kahn
Declaration accompanying David Kahn’s September 11, 1995 Comments)
that AT&T’s 900 MultiQuest billing services and AT&T’'s 900
MultiQuest tariffed transport services are not separate, but rather

they "constitute a single product". (Emphasis added.}

Likewise, the FCC’s Audio Communications decision was also

based on the fact that when Sprint ceased providing billing
services for a particular 900 number, they continued to provide
transport services for that 900 number. Or as the FCC stated in
par. 6 of its decision:

"Sprint Telemedia continues to offer 900 transmission service

on a common carrier basis, but without billing and collection
for all interested IP’s." (Emphasis added.)
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In other words, Sprint did not tie its 900 billing services to

its 900 transport services for a particular 900 number!

B. In this Case (Unlike the Dial-It and Audio ?ommnnicgtigns
Cases) AT&T’s 900 Billing Services Are TInextricably Tied to

AT&T’s 900 Transport Services for the Same 900 Numbers.

Because of AT&T’s tying and exclusive dealing provisions, all

AT&T's 900 BSA IP’s must use AT&T's transport services; then if

AT&T's BSA 1is terminated by either party, for any reason
whatsoever, AT&T's 900 IP loses its unique 900 numbers.

If a IP uses AT&T’s 900 MultiQuest transport services, the IP
must continue to use AT&T 900 MultiQuest billing services or lose
its unique 900 numbers; in which the IP typically will have
invested substantial advertising sums. Thus, the effects of these
provisions in the AT&T’s BSA are to "tie" AT&T’s tariffed 900
transport services to AT&T’'s 900 billing services for the same 900
number, and to prevent AT&T’s IP’s from utilizing billing services
of AT&T’s competitors. Once again, AT&T’s "tie-in" is so complete
that AT&T says that their 900 billing services and their 900
transport services “constitute a single product"!

C. If AT&T’'s 900 Billing and AT&T’s 900 Transport Services

"Constitute a Single Product®", They Are Subject to Section

201(b) the Act, and Cannot Be Terminated Pursuant to the
BSA.

AT&T's "tying" provisions so lnextricably connect AT&T’'s 900
tariffed transport services for the IP’s particular 900 numbers and
AT&T’s billing services for those 900 numbers that AT&T alleges
that its 900 MultiQuest transport and billing services "constitute
a single product”.

If AT&T’s 900 billing and transport services "constitute a

single product", then clearly they are subject to the provisions of
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Sections 201(a) and (b) and 202(a) of the Act, and must be provided
to all IP’s pursuant to the Federal Communications Act on "just and
reasonable" terms. In such a case, AT&T’s 900 billing services are
more than "in connection with" AT&T's tariffed 900 "communication
services':; since they "constitute a single product", AT&T’s 900
billing services are part of AT&T’'s tariffed "communications
services" under Section 201 (b).

Therefore, until 900 portability is fully implemented, the FCC
should require AT&T’s 900 “tied” billing services to be tariffed so
that AT&T cannot continue to terminate 900 billing services
pursuant to AT&T’s BSA, which, in turn, supposedly enables AT&T to

terminate the TP’s unigue 900 numbers at the same time.

D. The Purpose of the Federal Communications Act TIs Being
Emasculated Becauge AT&T’'s 900 Billing Services Are Not
Currently Tariffed, Even Though AT&T’s 900 Billing Services

Are Inextricably "Tied" to AT&T’'s 900 Transport Services for
the Same 900 Numbers

It 1is a basic tenet of statutory construction that 1in
interpreting the meaning of the words of a statute, the purpose of
the statute i1s of critical importance {(i.e., what *evils " is the
statute directed to). The purpose of Section 201 (b) of the Federal
Communication Act is to protect subscribers from the unrestricted
power of a common carrier, by requiring the common carrier’s
services to be provided to all subscribers on a "just and
reasonable" basis.

Therefore, the words "for or in connection with such
communication services" in Section 201 (b) of the Act, should be
interpreted to include AT&T's 900 billing services, which are tied

to AT&T’'s tariffed transport services for the same 900 numbers.
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This is necessary in order to prevent the evil that is present in
AT&T's 900 BSA. Namely, AT&T’s exclusive dealing and "tying"
provisions in its BSA, which provide that once AT&T ceases billing
services for a particular 900 number, AT&T refuses to thereafter
provide tariffed transport services to the IP for that 900 number;
even though the 900 number is part of those tariffed transport
services.

In other words, AT&T is using the leverage of its tariffedF
transport services to the IP (i.e., the IP’s 900 numbers which are
part of such tariffed services) to exact a confiscatory penalty on
the IP (i1.e., the loss of the IP’s 900 numbers), if the IP chooses
a competitor of AT&T to do the IP’s 900 billing services.

Indeed, one of the critical elements of the FCC’s Audio

Communications decision was that:

"the provision of such services 1s subject to competition or
the likelihood of competiticn." Id. at paragraph 33.

This rationale 1is especially applicable to AT&T’s 900 BSA

(unlike the situations in the FCC’'s Dial-It and Audio Communication

decisions), because AT&T's billing services for each IP’s 900
number are tied to AT&T's transport services for that 900 number.
This precludes the IP from going to a competitive 900 billing
company, unless the IP is willing to lose its most valuable asset,
its unique 900 numbers.

The FCC 1in these decisions reasoned that where the
interexchange carrier acts merely as a conduit for the billing of
a non-carrier third party, it 1s not a common carrier communication
service subject to the provisions of Title II. These FCC

decisions, however, are especially inapposite AT&T’s 900 BSA, where
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(1) AT&T’s 900 billing services are expressly tied (in AT&T’'s 900

BSA) to AT&T's tariffed transport services for the same 900 numbers

(i.e., because of the "tie-in" under the FCC’s rationale they
become a "“communication service"), and (ii) AT&T contends that they
"constitute a single product" (i.e., AT&T's 900 billing services

are part of AT&T’'s 900 transport services).

Since the purpose of the Federal Communications Act 1s to
protect subscribers, such as the IP, from unreasonable or unjust
practices by a common carrier (such as AT&T’s "tying" of their 900
billing services to their 900 transport services for the same 900
number) the words "for or in connection with such communication
services" 1in Section 201 (b) should include AT&T’'s 900 billing
services, where AT&T (with 70% of the national 900 market) "ties"
them together; especially when AT&T contends that their
inextricably "tied" 900 billing and 900 transport services
"constitute a single product". To do otherwise would be to
eviscerate the protections of the Communication Act. Thus,
pursuant to the reasoning of the Court of Appeals for the Ninth

Circuit in California, the FCC should not rely on the distinction

between common carrier and non-common carrier service; where the

common carrier’s billing services are tied to 1ts transport

services as in AT&T’s 900 BSA. See California, supra, 905 F.2d at

1242,

Thus, because of AT&T’'s 900 tying and exclusive dealing
provisions, AT&T’s 900 billing services are provided "in connection
with communications services". Therefore, 1t 1s respectfully

submitted that the decision of the Ninth Circuit in California is
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applicable to AT&T’s 900 billing services because they are "tied"

to AT&T's 900 transport services; and the FCC’s Dial-It and Audio

Communications decisions (which are based upon the critical fact

that the 900 billing services in those cases were not tied to the
transport services for the same 900 numbers) are not applicable.
VI.

CONCLUSTION.

As long as 900 telephone numbers are not portable, the AT&T IP
(which constitutes 70% of the national 900 market)remains totally
dependent upon AT&T for the provision of both billing and transport
services for its 900 telephone numbers because of AT&T’'s 1illegal
"tying" provisions. AT&T’s termination of the IP’s unigue 900
telephone numbers, upon termination on thirty days notice of AT&T'S
billing services, by either party {for any reason whatsoever)
significantly and adversely affects the IP’s entire significant
past investment over many yvears in advertising in order to generate
demand for the IP’s particular 900 numbers. This deprives the IP of
very substantial revenues from the residual response to such
advertising for many vears in the future.

Because of (1) the very severe consequences of such
anticompetitive illegal practices by AT&T during the time period it
takes to fully implement 900 portability, (i1i) the overwhelming
economic power of AT&T and their dominate 70% share of the national
900 market, (iii) the ability of AT&T to destroy an IP or service
bureau’s entire business in thirty days by terminating 900 billing

services without cause, and at the same time terminating all of the

IP’s 900 numbers, gives AT&T a strangle-hold on an IP’'s business to
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discourage them from instituting any litigation with AT&T, and (iv)
the cost and expense of litigating with AT&T; until 900 portability
is fully implemented, the FCC should declare:

1. Future bundling by any 900 carrier of any service with
existing 900 telephone numbers an unlawful practice under Section
201 of the Federal Communications Act;

2. A 900 carrier’s refusal to continue to provide tariffed
transport services on the same 900 telephone number after
termination by either party of billing services on that 900 number
violates the Federal Communications Act;

3. Section 5.4.2.E. of AT&T’'s Tariff No. I. (and similar BSA
and tariff provisions of AT&T and other 900 carriers) are
unenforceable; and

4. That notwithstanding anything to the contrary in AT&T's
{and other 900 carriers) BSA, 900 carriers are prohibited by the
Communications Act and by Section 5.4.3.A. of AT&T’'s Tariff No. I
(and other similar tariffs) from terminating an IP‘s 900 number
upon termination, by either party, of billing services for that 900
number.

5. Upon termination of billing services for a particular 900
number, 900 carriers are required under the Federal Communications
Act to provide a referral service on the same 900 number.
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